SUBMISSION BEFORE THE AFRICAN COMMISSION ON HUMAN AND
PEOPLES RIGHTS, BANJUL, THE GAMBIA
In the Matter of BLCC v Cameroon

15 November 2003 (10:15 a.m.-12:28 p.m.)

Thank you, Mr. President, distinguished membersof the Commisson. My nameisNdivaKofeleKde andit
isindeed an honor to appear once again before this Commission on behaf of the Bakweri Land Claims
Committee, Complainants. Also gppearing with metoday, isMaitre IbrahimaKane, of Interights, London,
who iswell known to the Commission; and Attorney Hillary Dewhirt, of the University of TennesseeLegd
Clinic, who is making her first gppearance before the African Commission.

Mr. President, | am accompanied by asmall but powerful delegation of BLCC led by HRH Epupa Ekum,
Chief of Dikolo, Bimbia, and Princess Joffi Esembe- Efange. And for company, theseroya personageshave
brought with them two Bakweri notables: Mola MbuaM ofoke, of Bonjongo, BLCC Technicad Adviser, and
Mola Njoh Litumbe, BLCC' s most able Secretary Generd.

The Domestic Remedy Rule

Mr. President, the jurisorudence of this Commission has established that petitioners mugt first exhaust all
domestic remediesthat areavailable, effective and sufficient before saing the Commisson with acomplaint.
Sr Dawda K. Jawara v The Gambia, Communicatiion No. 147/95, 149/96 (1999-2000), at para. 31.

Equaly important, the Commission hasaso articul ated aframework for alocating burdens of proof between
petitioners and respondent states. For  purposes of selzure and admissbility, Complanants need only
present a prima facie case and satisfy the conditionslaid down in Article 56 of the Charter. Once this has
been done, the burden then shiftsto Respondent to submit specific responses and evidence refuting each and
every one d the assartions contained in Complainants written pleadings, inclusve of those made in
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connection with the domestic remedies requirement. See The African Commission on Human and Peoples
Rights INFORMATION SHEET NO. 3: COMMUNICATION PROCEDURE 7 (undated). Thisgpproech

was followed in Rencontre Africaine pour la défense des Droits de I’ Homme, Communication 71/92.

The Commission’sdivision of the burden of proof between contending parties pardlesthat adopted by the
European Human RightsCourt (Akadivar et al. v. Turkey, (1996) Eur.Ct.H.R., Reports 1996-1V); as
well astheHuman Rights Committee. Both aso place on the complaining party theonus of merdy sdtting
abagsfor apotentid finding of admissibility. Theregfter, the State must carry forward the burden of stisfying
theinternationd tribund that the domestic remedy was an effective one, availablein theory and in practice at
therelevant time. In other words, that theremedy is ble, iscapableof providing redressin respect of
the petitioner’ s complaints, and offers reasonable prospects of success. See e.g., Mukong v Cameroon,

Communication No. 458/1991.

Argument

On the quegtion of exhaustion of domestic remedies, Complainants submit:

Firg, that in the circumstances of this case, there are no available or effective and adequate domestic

remedies for them to exhaust; and

Second, that Respondent has not been ableto carry forward its burden of proving thet, in the Cameroonian
context, adequate and effective remedies are available that Complainants could but have not exhausted.

A. Availability of domestic remedies

This Commission has held that “a remedy is considered available if the petitioner can pursue it without
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impediment...” Jawara, at para. 32.

Respondent agrees with Complainants that this matter raises lega issues. Respondent’s May 2003
Response. Complanants submit that the attempted dienation of Bakweri ancestra lands presently under
lease to Respondent’ s corporation, CDC, isafundamenta congtitutional question which can only bethrashed
intheCongtitutional Council. But thisremedy isunavailable to Complainants since they have no accessto
this tribuna. Complainants believe they have met their initid burden of providing the Commisson with
precise dlegations of facts supported by relevant documents of the non-availability of domestic remedies
which they can exhaudt.

We submit that under the Commission’s divison of burden of proof between contending parties, it is for
Respondent to refute Complainants daim that theCongtitutional Council (*CC”) isthe proper forumbutis
not accessibleto them. To meet thisburden, it isnot enough for Respondent to merely assert, asit did inthe
U.N. Sub-Commission in February 2002, that domestic remedies exist which complainants havefaled to

exhaust.

In Mukong v Cameroon, the first ever case brought before the Human Rights Committee agang
Cameroon under theOptional Protocol to the International Covenant on Civil and Political Rights the
petitioner, in his submisson on admissibility, argued that there was no procedure under domestic law by

which he could chdlenge alaw that was incompatible with internationa human rights sandards.

The Government of Cameroon responded much asit has done here by simply stating that petitioner Mukong
had failed to exhaust domestic remedies. When subsequently chalenged by the HRC, Respondent cameup
with alaundry list of available remediesthat it recited to the committee. Unimpressed the HRC declared the
communication admissible, while reminding Respondent that “ merdly list[ing] in abstracto the existence of
remedieswithout relating themto the circumstances of the case, and without showing how they might

provide effective redress in the circumstances of the case” was not enough to meet the State’ s burden
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under the domestic remediesrule.

Herethe State has not even bothered to citeasingle remedy available nor to refute Complainants clamthat
only the CC can exercise jurisdiction over this matter because of the fundamenta congtitutiond issues it
rases. Since Complainants lack standing before this tribund, this remedy for dl intents and purposes is
unavailable to them.

The State' s burden is met if it can, for instance, show that (1) apresidentia decree to convenethe CC to
hear this matter is a possbility; (2) the Presdent or one-third of the members of the National Assembly
(two-thirds of its members are from the President’s party) or any of the enumerated persons who have
ganding before this tribuna are prepared to seise the CC on this matter; and/or (3) the locus standi

provison in the congtitution will be amended to dlow for aright of individua petition, or waived in thisone
ingtance, to permit BLCC to bring this matter before the Council. Complainants submit that the State has
failed to meet its burden of showing that it can provide acompetent domestic forum where thismatter can be
heard.

B. Effectiveness and Adequacy of domestic remedies
In Jawara v The Gambia, this Commisson held that a remedy ‘is deemed effective if it offers a
prospect of success, and it isfound sufficient if it iscapable of redressing thecomplaint.” Id., & para

at 32.

On the effectiveness and adequacy of domestic remedies, Complainants have made submissions in three

areas.

(1) Lack of an independent judiciary.
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Tomeet ther initid burden, Complai nants have offered documentation on (a) observationsmade by the HRC
initsannual review of Respondent’ s reports, and (b) various human rights reports prepared amudly by the
US State Department. Thesereportsall concludethat thejudiciary isunder the control of, and susceptible

to undue influence from, the executive branch.

Complainants have argued that there isin fact no digtinction between the two branches of government. We
now would like to offer as an example of presidentid supremacy over the judiciary and even over the
Condtitution, acase that was decided lessthan ayear ago (2 December 2002) in which the President chose
to ignore a judgment fromthe highest court in the country, in flagrant violation of the congtitution. T he facts
arethese: on 27 November 2002, the Supreme Court qua Condtitutional Council was seised by the
President of the National Assembly, pursuant to Article 47(1) of the Congtitution, for adeclaration asto the
condtitutiondity of certain provisons contained in a bill revisng the sanding orders of the House. The bill in
question had been adopted the previous day by the Nationd Assembly in plenary session. After reviewing
the controversid legidation, the CC declared [on 28 November] the provisionsdealing with the validation of
parliamentary mandate uncondtitutiona. See CSdecision no. 001 du 28 novembre 2002, reprinted inits
entirety in Revue de Droit et de Science politique Juridis Periodique numero 53, Janvier, Fevrier, mars

2003.

Thiswas the firg time in Cameroon’s condtitutiond history that an act taken by the legidative branch was
declared uncongtitutiona by thejudicid branch. Under our congtitutional schemeadecison of theCCisfind
and binding [Art. 50(1)]. Second, any legidative act declared uncongtitutional may not be enacted or
implemented [Art. 50(2)]. Y &, on the 2™ of December the President of Cameroon went ahead and enacted
this uncongtitutiond legidation into law, in clear violaion of Article 50(1)!

To Complainants claim that the judiciary is completely subordinated to the Presidency, Respondent had

earlier responded by posing the following rhetorical question: “... just because the President of the

Republic of Franceappointsand sanctionsjudges, canit be said that the French judicial systemisat
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hisservice?” See Respondent’s M ay 2003 Responsea p. 2. Y, inequating presdentia domination of
the judiciary in Cameroon to that in France, Respondent identifies no case where a French Procureur
Géneral (PG), inviolation of postive law, sopped the forces of law and order from executing a high court
judgment as his Cameroonian counterpart did in the CTE/Niba Ngu case. Nor does Respondent offer a
sngle ingtance in French judicid practice where such conduct, if it were to occur, would be alowed to go

unpunished asisroutinely the case in Cameroon.

Since Respondent isthe onewho has offered France as the paradigm State, would Respondent bewilling to
citeone example— just onenot two or three—in contemporary French congtitutiond jurisprudencewherea
French President, in defiance of the supreme law of France, enacts into law a parliamentary bill that the
Council of State had declared uncondtitutiona?

Mr. Presdent, we submit that the State has faled to carry forward its burden with regard to judicid

independence and we invite the Commission to share this view.

Complainants have dso offered case law that graphicaly captures the subordination of our judiciary to the
will of the executive branch:

The Commission has been referred  to the CTE/Niba Ngu and Ncho/ltoe cases to support
Complainants claim that when a judge dares to rule againgt the Government, on ameatter inwhich
the Government’ sinterestsareimplicated, that ruling isswiftly set asde by the executive branch (the
Presdent himsdlf, the minister of Justice or any of the provincia atorneys genera) AND/OR the
judgeisthen subject to punitive sanctions (e.g., Ncho/lItoe— a distinguished panel of appeal s court
judges; or the case of Justice Abenego and SCNC activistsin Bamenda).

In attempting to meet itsburden on thisissue (i.e., executive branch interference with thejudiciary), the State
has attempted, on the one hand, (a) to digtinguish the CTE/Niba Ngu case which directly implicates the
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action at bar, and on the other hand, (b) to rely on the Ncho/ltoe case to support its contention that any
percelved executive branch interference or undue influenceon courts and judgesto ensurethat they conform
tothe‘party line' isactualy an excessof zed by these subordinate executive branch officers; and that these
rogue legd officers are the exception rather than the rule.

Unfortunately for Respondent (a) the cases it relies on clearly show that this habit of executive branch
interference with the work of high court judges has not improved with time; 20 years separate Ncho/ltoe
from CTE/Niba Ngu yet the conduct in both is smilar (b) the cases a'so confirm the contrary to the point
Respondent is struggling to make! For instance, the PG of the South West Province who categoricdly
refused in writing to execute a high court order is dill in office. Secondly, curioudy enough, in the
Ncho/ltoe case, the State conveniently forgot to mention that the provinciad PG who was found guilty, by
two respected provincid common law courts, for abusing and misusing hisjudicia authority, was not long
thereafter rewarded with aplum minigterid appointment (first asMinister of Transport and later asMinister
of Judtice, no less. Next only to the President of the Republic, it is the Jugtice Minister who is directly
respongible for dl the judicid officers in the country (thet is, from Supreme Court judges down to court
registrars).

Finaly, Respondent again chose not to disclose the fact that even before his gppointment as a government
minigter, the disgraced PG in that case, methodicaly went after the distinguished panel of judges thet had
earlier found him quilty of abuse of officel All of thisis public knowledge.

2 A corrupt court system

Next Complainants have demongtrated thet the judicid system qua system:-- not dl judges mind you-- is

corrupt; and that justice tends to favor the well-connected. In support of thisassertion, Complainants have

offered the following as evidence:
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The public acknowledgments by the President of the Republic (2000), the Supreme M agistr ate,
and the Minigter of Justice (2003), on separate occasions, to this effect. These public confessons
have NOT, Mr. President, been refuted by Respondent. Add to them, the remarks attributed to one
of the counsd for Respondent, who incidentally is appearing before this Commisson this morning,
questioning the independence of the judiciary. See Specid Edition: Judiciay in Search of
Independence, The Post, No. 0519 of Friday, Nov. 7, 2003, p. 9, col. 5. These uncoerced
statements by Counsd for the State suggest he does not even believe in the case for which heis
holding brief!

The recent report (2003) by the Berlin-based internationa anti-corruption NGO, Transparency
I nter national, whose President, Peter Eigen, was, in the not to distant past, an honored guest of the
head of state and his prime minister—aclear indication that hisorganization and thework it doesare
taken serioudy by Respondent. The results of the survey conducted by Transparency Internationd

have not been contested by Respondent.

Perhaps the most shocking example of judicid corruption in Cameroon is the recent parody of a
judicia proceeding that took place in the Fako High Court less than two months ago. The occasion
was alawsuit brought by area estate and housing association againgt Mola Njoh Litumbe, who
happensto bethe Secretary General of BLCC. Smultaneoudy with thefiling of thisactionin August
2003, counsd for plaintiff submitted awritten complaint to the provincid atorney generd, claming
that he had received, in hiswords, “firm instructions from the Presidency of the Republic,” to
lodge a report, requesting that BLCC officids be investigated and charged with perjury,
impersonation, etc., for carrying out activities in Cameroon without benefit of a certificate of

regigtration. Acting on thiscomplaint, the provincid attorney generd authorized thejudicid policeto
commence a crimind investigation of BLCC officids, beginning with its Secretary Generd.

In the September 2003 action, plaintiff was asking for a declaratory judgment to the effect that
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BLCC cannot vdidly clam to spesk for the indigenous population of Fako Divison asit has not
been vested with the requisite legitimacy by said population. Although BLCC was hot named asa
defendant in the suit, its Secretary Generd, Mola Njoh Litumbe, was. And dthough hewas never
served with notice of the pending action (hewas out of the country when it wasfiled), the Fako High
Court went ahead, in hisabsence, to hold an ex partehearing on plaintiff’ smotion for adeclaratory
ruling on 24 September.

Despite these procedurd defects and in complete disregard of thenon ultra petitarule, thelearned
trid judge delivered adefault judgment (26 September) in which he declared BLCC— aparty that
was hot before the court and that was not named as adefendant in the originad complaint-- anillegd
organization and then ordered it disbanded !

Within minutes after the order “dishanding” BLCC wasread in open court, counsel for plaintiff was
observed digtributing copies of theunsigned order to the pressand the genera public. It would teke
another three days, i.e., 29 October, before the signed and official opinion wasready for release!

[Herearethetwo versons of thisjudgment, the unsigned and the signed, both of which areidentical

in every respect!!] How isit possible that BLCC, who was not the defendant in this action, would
suddenly find itsdf disbanded by aloca court, one month before its representatives were due to
travel to Banjul to attend this sesson? Where did counsd who represented one of the partiesin a
law suit sumble on a copy of ahigh court judgment minutes after it was delivered? Who could have
granted him accessto this privileged court document that had not yet been deposited in the court’s
registry for the Chief Registrar’ s counter-signature? And what was hishagte in rushing to the media

with this order?
Mr. President, Complainants believe that the crimind investigation of BLCC officids, the nuisance

lawsuit and the order dishanding BLCC were al part of a sinister plan hatiched by agents of
Respondent (either acting on ingructions or sua sponte ) to usetheloca judicid authorities to
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discredit the bona fides of this venerable organization; one that has been apart of Bakweri history
for 57 years, recognized and dedlt with by the British colonia adminigtration and the United Nations
Trusteeship Council. And the plan was to disable BLCC before this sesson of the African
Commission. Regrettably, dl this agitation was based on a flawed understanding of the ‘victiny

requirement under the African Charter, the mistaken belief that by ‘disbanding’ BLCC, this
Commission would have no other choice but to dismiss Communication 260/2002 submitted by
BLCC!

Strong support for this conclusion comesfrom two sources. Firg, the presence of the lawyer who clamedto
be acting on firm ingructions from the presidency in Banjul as a member of Government’s delegation

confirms his ingructions were indeed from the Presdency. Second, Complainants point to subsequent
disclosure that plaintiff, the “Bakweri Cooperative Union of Farmers, BCUF, is in fact an imposter

organization that had misappropriated the name, identity and assets of another organization. Thisinformation
became public when the red BCUF, upon discovering thet it was a plaintiff in a lawsuit that its board of
directors had not authorized, petitioned the PG of the South West Province to investigate the
misappropriation and illegdl use of its corporate identity by this group. The real BCUF, it isworth pointing
out, isaunion of 24 cooper ative soci eti es representing thousands of smdl-scdefarmersin Fako Divison,
created 53 yearsago. Theimposter BCUF, onthe other hand, isarea estate and housing association owned
by 31 individual sand was registered barely two years ago to engage in speculative rea estate ventures.
When the PG of the South West Province failed to take any action, the owners of the rea BCUF then

petitioned the Minigter of State for Agriculture. Following aminigterid inquiry, the registration certificate of
the imposter association was revoked on 30 October. The Minister then dispatched adelegation to Bueato
ensure that his Order was being followed to the letter while indructions were given to the Regidrar of

Cooperdtives to remove the name of the imposter association from the register of cooperative societies.

3 An overburdened court system
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Complainants have aso argued that our courts are overburdened with abacklog of casesthat will take years

to clear. For support, they have offered as evidence:

A 1996 World Bank Report that put the number of cases pending before the Supreme Court at
3,000 in 1996 [unofficially the number is 4,343 as of June 2003]. Incidentdly, it isthe same year
that arepresentative of the Government of Cameroon appeared before this Commission, at its 20"
session that held in Mauritiusin October 1996, urging the Commission to overturn its decison on
admisshbility in the case of Annette Pagnoulle (on behalf of Abdoulaye Mazou) v Cameroonon
the ground that Mazou had not exhausted his domestic remediesl TheMazou case, you will recal
Mr. President, had been pending in the Supreme Court for 4 yearswhen thisincredul ous gpped was
mede in Mauritius. YET (@) In entering this plea, counsdl, who was the one possessing superior
knowledge about the court’ s caseload, should have known about the huge backlog; (b) in addition,
as a party to the African Charter, counsd was duty bound to disclose to this Commission how

overburdened the Cameroon courts were at that time.

Asdefrom Annette Pagnoulle which thisHonorable Commisson declared admissible, after having
concluded that Mazou's remedy was unreasonably prolonged; Complainants have dso, in ther
written pleadings, referred this Commission to a case currently before it. See Victims of Post-
Electoral Violencein the North West Province v Cameroon, Communication No. 272/2003, a
case that had languished in the Supreme Court for 8 years with no relief in sght. Not even a
document in the registry to show that the case was indeed filed!

Complainants would like to dso cite the case of Mukong v Cameroon, which was declared

admissible by the HRC after the Cameroon Supreme Court failed to take any action for 2 years.

The State relies on this Commisson’ sdecison in Alfred B. Cudjoe v Ghana, Communication 221/98, for
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the proposition that domestic remedies, within themeaning of Article 56 (5) of the African Charter, refer only
to remedies provided by the courts. Assuming arguendo that the Supreme Court is the domestic tribuna
with jurisdiction over this matter (we say it is not but the CC), following this Commission’s dlocation of
burdens of proof, it is for State to now go forward with the burden of demondrating what steps
Complanantsmust take to exhaust their domestic legal remedies, inacourt with thisheavy backlog of cases.

Questions: Arethey expected to queue behind the other 4,000 (four thousand) odd cases and wait their
turn? OR Will they be alowed to queue-jump to thefront of theline? If so, under what rule of the Supreme
Court'srules of procedure will Complainants be able to take advantage of this safe harbor?

Furthermore, in light of the 9 (nine) years Complainants have aready spent waiting for the President of the
Republic to take a decision on this matter," how much longer would they have to wait before they are
alowed to plead that the domestic remedy is unreasonably prolonged?

Inthese circumstances, we say Mr. President, that the State€’ sing stence that Complainants submit their cause
to the domestic courts before seising this Commission is the same thing as asking them to comply with an
empty formdity or to go through the motions when the outcome is dready known. We think that the rule of
Cudjoe v Ghana, which Respondent cites gpprovingly, assumes a truly normad, functioning judiciary; a
judiciary where justice delayed is justice denied. That Mr. President is not the redlity in Cameroon.

Cudjoe, as congtrued by Respondent, makes absolutely no sensein ajudicia system where Complainants
commence their pursuit of exhausting domestic remedies with so many drikes arrayed againgt them not the
least of which is the imponderable factor of a court caendar over which they have no control. Only

Respondent isin a position to save Complainants from marking time on the same spot until it isther turn,

!1n an August 2003 opinion, the Human Rights Committee declared admissible a communication
that isad idem with BLCC v Cameroon. See S. Jegetheeswara Sarma v &i Lanka, Communication
No. 950/2000.
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whenever that comes up.

This Commission has held that “aremedy that has no prospect of success does not condtitute an effective
remedy,” Jawara, & para 38. This we submit, is what looms in the horizon for Complainants.

THEREFORE,

Mr. President, for the foregoing reasons, Complainants submit that domestic remedies are unavailable for
themto exhaust. That the onesthey have sought have proved, and that any othersthey may seek arelikely to
prove, ineffective. They respectfully pray this Honorable Commisson:

To dedare admissible Communication 260/2002 Bakweri Land Claims Committee/Cameroon;

Pending adecison to thiseffect, to continueto maintainin place the provisond measuresunder Rule
111(3) of the Commisson’'s Rules of Procedure, taken last May in Niamey, appeding to the
President of Cameroon to suspend any further alienation of Bakweri ancestral lands in Fako

Dividon;

Todirect Respondent to ingtruct its agentsin the South West provincein generd and Fako Divison
in particular to respect the right to life of the leadership of the Bakweri Land Claims Committee
(more specificaly, its secretary generd, lead counsel and representatives here present) and to desist
from any acts, either of commisson or omisson, tha might imperil ther life and/or ther persond

Security.
MR. PRESIDENT, SIR, DISTINGUISHED MEMBERS OF THE COMMISSION, IFTHERE ARENO

QUESTIONS FOR COUNSEL, THIS THEN CONCLUDES MY SUBM ISSION. THANK YOU
FOR YOUR TIME.
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